weel : 43




0

MEMBER FDIC AFULL SERVICE
BANK SBA PREFERRED LENDER

“ 1B} MRLAE o]ejglLiT” ‘gl HAE ofelqiyny

32 YA T el A= 2] FE frefal S erEe -
o] Ealls HAIT $L W TASHAE A S gl
oA el Yok, UBHE el vl ool =
WA & YA o) §IHFAIAL,

=W O] 5L O EWLo =T 2l
Ey o] 32 A4S EHYG- =Yt}
DA SL|S siF0| 17 U A IS Cajs Sse

$2,500) Algglo] M= UITh 27 2hE 202 T FATNO] 20 SRS WA =YL
(BFMHIAS SQQUIEE QK| 22Tt HE, JIE 128 XIHl|lAM S5 Xmeh 2 7FEsEict)

N
o
1
il
2

M2 SHS i)

=“"a PACIFIC UNION BANK

PPV uzrees www.pubbank.com

Heéd Office 2% 213-385-0909 | Consumer Loan Center 213-381-1185 | SBA Loan Dept. SBA X} 213-386-5168 | International Dept. 2K 213-383-4119

2 KA 213-383-1919 | 2L XY 213-385-1234 | AMIZA|AT XA 415-776-3003 | YA X|H 213-385-2244 | 7fET=E XE 714-537-6111 | HE XM 213-386-5160 | CIRERR X|H 213-747-1988
HHLIO|A X|& 818-988-7400 | EMA X|H310-793-9115 | 25 XM 626-965-1010 | M2|EA X[E 562-924-0700 | AajEal XM 408-241-0058 | AlOHE AIFA 206- 353-8585




2002-2003
Korean-American
ICPA Society of So. California

Board of Directo

WByung Chan Ahn

.David S. Cho
M Jung Gil Choi
B Samuel B. Choi

B Gerald B. Chung

HEGilbert Hong
MDaniel S. lan
M Seok Ho Jeon
MW Shin Yong Kang
B Henry Kim

M Jane Kim
WKi-Ok Kim

B Kung Moo Kim
B Yoon Han Kim
MBen H. Lee
MJames Y. Lee

B Hyun Gwon Lee
HWBob G. Moon

B Chulie Park
MJung M. Park

B Hong Won Suh
BDavid H.S.Yoon

Officers

B Kyung M. Kim (President)
W Jane Kim (Secretfary)

rs ,
MBong Sup Chang
M Stephen Cho
BKent K. Choi
WKyung Bae Chun
BKenneth C. Han
B Sung Ha Hong
WAlbert D. Jang

B Andrew Kang
WByung S Kim
MJae Y. Kim
MJohn N. Kim
BKyu Hong Kim
WWon Chul Kim

B Seung Y. Kim

B Hwan Jin Lee
HWon Sik Lee

B Charles C. Lim

M Young Oh

M Daniel Park

M Jae Sun Song

M Benjamin Yoon

B Heung Won Yoon

BShin Y. Kang {Vice-President)
.Seung Y. Kim (Treasurer)

.Sung B.Cho (Member Coordinator) B Seok H. Jeon (Member Coordinator)
B Martin Park (Website Coordinator}

Auditor/ ZtAt

WGerald B. Chung

Executive Members/2 52| &l

BByung S.Kim

B Yoon Han Kim B Kenneth C. Han

Scholarship Committee/% 2o 2

B Sung Ha Hong

MShin Y. Kang MChang S. Lim

Editor/2|= M EIQ| &

WSeok H. Jeon

Korean-American CPA Society
of So. California
3660 WILSHIRE BLVD.,SUITE 728
LOS ANGELES,CA 90010
TEL:(213)385-8586 FAX:(213)385-8675

www.kacpa.org

KACPA Journal visions o Ko

CONTENTS
WU oINS 04
X0 oy = 05
_ENITIY 06

W2002H TO|IF FALAH AL FALRIE OHX| 1 07

EREVIEW OF CALIFORNIA ALLOCATION
AND APPORTIONMENT OF INCOME RULES

AND SOME OF APPEALS CASES 08
EUSHIY U X MO 12
HBSA %1 15
| = 16

ESarbanes-Oxley Act of 2002; 7| 7j &1t 18

ELIS YL Tl st 20

W=7 TRURAIAREY] ZHIO|X|(www.kacpa.org) 21

B TR DHE IR RO 40104 22

BEnron AEHR TR BIAIAR] K| 24

W21 M[7] MH BH=2| OpF|otza| ot
KOREAN BUSINESSMAN 27

W412(i) 2E|HZ0|2+ 29

B =% H= - How to give the trusted advice 30

ECPA2BANK 32

B 58 STLAHLIO| Y (Wall Street loan vs Bank loan) 33

W2 N YUFTT 34

SJUdjuoo



715 BA3AXE A3t A3 20d0] =
Bl 95t 19834 Ale] i ok 31317
AFE0] ®o] gHE 37t A2 6009118°]
AAZS 270511 9lom 25001 0] AR 7|3
&1 Community©lld 95 3kt g5
o|gA| whst 4 YA W At 204 T4
Q)7 kg AR Ak 3 24 2871
g 600 Roli= H3| AubE Fslo] Al=e A
WEZ s Bohet Azo sk o F sy
21 Aol AR 3PS 60tz H5laL 2009
S T AR o) Fde) BABANS] H 3k
FISSESH SPAIRL Aol S bt Slgknt
208 Aojli= mE o] S2g1 0= szl o] 27
2 2R 3901} ofAll= e glom oL Aw Fal= Avdel Hgiuch 9, A3, A ot
2E31E Zlo] HlElAt 1 opt & 47} 9131 FAXL E-MAILe| 5451 At APdo= uHpglssct. off
BN APES Sl el B =8 slgls Tt
1e)5te] 23] WloIMls 71E0] WEBSITES ARulsigiarch. WWW.KACPA.ORG® "§:Este] AuS
Q131 I LRRL 7]3)7} 91715 vlghct, o] KACPA JOURNALS v i) Wizko 2 35 v ghjar o3k vhe-
2 2] 95l w12 slgl ot ofAle 27 Ao] 9lo gl S,
7915412 A 54, BANK SECRECY ACT?} THE USA PATRIOT ACTS#} 22 #o 2 Sls}e] 34l
S|AX} 159} 312l COMMUNITY®] 9EO 2 33kS & AIRFES thvo] Mgkurh. ¢ho = ISl o
A2 23] ZRISARISo] B 83 BARK: B3Pt Hws mfahisich B 3] SIS Fetst
A= KACPA JOURNALO| 5% S mijFala 8] 4412, o] KACPA JOURNALY} WEBSITE
= o3l 4a15hAl QPSolAl 7S =) 9o 2 109 Foll= Al7iAlNe B 23RS ol A e
1] 7} 3|U50] ARQlell B3 k0|95 B 2dskar 3 o] S 7193

Wl A 814 7 BT

Past President

PERIOD NAME PERIOD NAME
1 7/83-6/84 HOWARD Y.REE 11 7/93-6/94 GERALD B. CHUNG
2 7/84-6/85 STEPHEN CHO 12 7/94-6/95 JUNG M. PARK
3 7/85-6/86 YOUNG K. OH 13 7/95-6/96 JUNG G. CHOI
4 7/86-6-87 YOUNG H. SHIN 14 7/96-6/97 BEN H. LEE
5 7/87-6/88 GILBERT G.HONG 15 7/97-6/98 BOB G. MOON
6 7/88-6/89 KI OK KIM 16 7/98-6/99 SUNG H. HONG
7 7/89-6/90 HENRY KIM 17 7/99-6/00 BYUNG S. KIM
8 7/90-6/91 JAEY. KIM 18 7/00-6/01 YOON H. KIM
9 7/91-6/92 BONG S. CHANG 19 7/01-6/02 JAE S. SONG
10 7/92-6/93 SAMUEL B. CHOI 20 7/02- KYUNG M. KIM




20029 A 28-S WS wigt 3= Double Dip, &
AP} oA B3 o2 Sold 4 YJri= dloj of
g 9ol wA gttt U 20024 1/487] 0% &
H] 4297} 7H4stHA 200190] o2 B3to] xxjo| W
o|7] ARYAL, 2/487] o]F 53t Fl o= oAt d
oIRHS I AF5ol ol e &0 R J]golFity. F4] A
&2 719 olE] skt 719 siAlel digk B4lo]
A S ARSI oH, dEo] of= Qlgt slel=
O 29| F&2 12’ A4S oS- sl IF 71
o] sk Zhglo] F7kstaL 2 xAdo| HAS|EwA
Commercial 2 Office Building®] Cash Flow= 742
stk 1eu e FrREe 4] ARRS wkA]
L2 FRe Agah W o2 g2 QlE|| AEo] Seju=
RZ7EA] FGlo] Zds3stolon o= 4n] 4229} 3
200219] ZAIE wRkzl 28 2471 =9It 9,11 Al
o] % Al&=l= Terroroll et Y1} Iragele] A4 71
/3 & olo]] ¥ FAlA wlto] 2002 s1E7| Al
2] 54 35 =olal 9o o] 2003¢0] A
2= AolA S8 R 283]a1 Qi)

20038 A 4EE A Bl 5 vxY A%
o] Y- ol 2002 RTi= Yol Aoz oakel
o} A9 3E L7 Rb)ol= 93518 20029 KT}
T 2|A AR R o Ho|r ofi= 4H| 4207} du}
T skt sl 2l Qltk 3/487) ool
71t Ze® Hol: FEAQ0] uet 2003WEE
2.6%014 3% nlgke] YAES B o= Aygc)
737 3lE2] 27| DAl A diAlF o2 Aol Z7}
k= @4do] ehta R e S JARci= =
= 6% WARE 6.2% tiollA MEE Zoa welc) ot
g 7A) jEA e olzhg, E|n TR FEAA U A
Aolek= 84 wjiol] E7R= FdE Bl 52 24% U
Q|5 7|58 Ao= At 1¥ 6¥ W] F=7k 1
iRkl ThA] 0.5% sFtgho 24 o]x18-2 404 Hlo|
Z|A A= 2003%hs FolelA| E|gi=n) 2/487 A=
oR2-0] WHFo] glS A0 & HolL} FA| S Lo
w2} 2/4%7] $Ho]| o]z}&2] 2Ao] 91 7FsAE vl
AR 4= ¢lrk. Mortgage F2]2] 7|#o] == 104 o
O] A7) o|A-2 BRI thh A58 Zlo = Ho}
kst A s8-8 7iksh 30 A7|A o|A&-e
5.27°141 5.5% Alolol|A] ZAgd o= Hlc)t A 3
£9] ool I £ = ARRAME FE o2 T2} 4207}
3l5E W7lA] 4] 2871 A&H 0 GR|E=r} sR=
o 2 Qlr}. 12 20021 4/45-7]

HE] 2ol A 915% 4] =871 1199 o]x1E- Qlsl=
AupibE S S 4= et sl Ayl T3t olx1g Q)
st FA 5 ARAF =] dupgkge) 71oE 3 4
7t 5= A2 oo 2 wol 9k B3 Irageke] A
2 2 A= Terrore] F-2 oA 2] dibl= &
o2 Felo| A 43S o3 o S Fo=® KAl
=1

200349 FH HT

BAS] @S wolalan ool oel He TR Aol
ek A|Alo} grgko sz o]2ojx|i o] ohde =

U1 AU BAA olsiot & Ak Altds
5 11 ofsre} T Ak Ban} dkl oS o o]y
e 25 o) i 30 AR £13]9] ojrE Q15 2
T10]) ok A1) RES-S- B3te] thA] 3hH ARIsE 4= )
Tk AM A 370 AP $19438] SollME 0.25%9) o]
A QIskS 7HA|aE A 5150 ot =3k w3
S=the ARS FAlstaL glglon, A 35S vl
Hds]e| oJx|of FAALE vIREE A 27 IASelA 1
o 2R 2158 371 18l 0.5% slel= 4 =28
HIck. T2 ojn] 223k o= AR R IRIECA]
ZhE|glon], oo wle} o]2kg: lskR gk whr|ztke]
7] B3h= FA] & Zo ' Holof 3 Zo|c}, E&
714 Bik= oAl & 4 glovt #R|E A Inflation
olzhs HaEI} IT TFsAdo] 038 o F Zo=m
HQlt) o]glo] A AL T4 WopEol= ARt
I} Alztel| wat, Tl g2 A 9 A Al Ao
w2} 1 iyt JEI ke 2 AE S glon, 7
Al A E3E o]0 w2} ofj 20| o= TR Higko s
55 4= ok SRR FA] ARl Wizligh 71 Ql ]
ofl SAsihd @7IREe| BA -2 vl AeksiAl A
7WE 4= glom, oj2i3t A Aol 7123t Al Az}
A2 O%A] 53 B9 Hoh AT 8ol o 53 AL

2R LS} 91 Aol




guto]

&= e al

L7 U= #EEol=
B A% et @01 =X R
WA HAEBTHETEAR

SR K BT}
287t AEE Farelo=
9}l s 2O|EX R

s s o WA GABTEEX] R
MIRIA|AT SO

MBA, BA

SHIAILIHR] LY TEFE!I 9_ E 7( 'C:)'H

Se)E ok g A S0l e
ST BTt HOIEA| R
WA AR mEIER Q

£ 2002 KACPA SEMINAR QLY D
Date : July 10, 2002 Date : November 08, 2002
Topic  : Bankruptcy And Tax Issues Topic  : Korean American CPA Society Seminar
Speaker : Steven Mather, ESQ Speaker: § S Sto| 2
Sponsor : Smith Barney Sponsor : Hanmi Bank
Date : August 13, 2002 Date : November 12, 2002
Topic  : Current Topics in Accounting and Auditing Topic  : Qualification and Benefit of Social Security
Speaker : Al Partington, C.P.A. Speaker : Silvia Lopez, Social Insurance Specialist
Sponsor : California Center Bank Sponsor : California Bank And Trust
Date : September 10, 2002 Date : December 10, 2002
Topic  : EDD Audit and Collection Procedure Topic  : Reporting of Cash Transaction
Speaker : Gary Kuwada, ESQ Speaker : Benjamin Hong & &,
Sponsor : Wells Fargo Bank Myung Hee Hyun, BSA Officer
Sponsor : Nara Bank
Date : October 08, 2002
Topic  : Moderated Round Table Discussion
Regarding Current Income tax Issues
Speaker : Richard A. Lavine, CPA
Sponsor : MONY Group

\




liability by its net income derived from or attributable to California
sources in accordance with the Uniform division of Income for Tax
purposes Act (“DITPA”) covered by Section codes 25120-25139.
Section 25128 requires that a taxpayer must apportion his business
income to this state by means of equally-weighted three-factor
formula composed of property factor, payroll factor, and sales
factor which was given double weighting in the apportionment
formula after January 1, 1993 with an exceptional case where more
than 50% of the taxpayer gross business receipts derived from
qualified business activities, such as agricultural, extractive,
banking, financial and savings and loan activities.

The throw back rule is covered in Section 25135(b), wherein it
states that the sales of tangible personal property should be
apportioned to this state if the property is shipped from an office,
store, warehouse, factory, or other place of storage in this state, and
(1) the purchaser is the United States government, or (2) the
taxpayer is not taxable in the state of the purchase.

To illustrate this by an example, let us assume a California
corporation A is engaged in a selling garments in both California
and Nevada. Corporation A ships its products to the warehouse in
Nevada and delivers products to purchasers in Nevada. Under PL
86-272, the business activities of Corporation A in Nevada is
subject to Nevada state franchise or net income tax because the
activities in the state exceeded the protected activities. Hence,
Corporation A is supposed to be taxed by Nevada for the net
income derived from the sales apportioned to Nevada, provided that
Nevada imposes such taxes. However, Nevada is one of a few
states which do not impose any state income or franchise taxes.
Therefore, whatever sales apportioned to Nevada are thrown back to
California since he taxpayer is not taxable in the state of purchase.
Under the given example, if Corporation A were a Nevada
corporation instead of California corporation and shipment of
garments to California buyers were delivered from the warehouse
maintained in Nevada, then, the garments sales in Nevada could not
be thrown back to California because of PL 86-272.

Application of the throw back rule became an important issue in the
Appeal of Dresser Industries, Inc., a landmark case that introduced
the concept of “constitutional nexus” whereby a California
corporation and its subsidiaries engaged in a multinational unitary
business successfully reduced its California franchise tax liability
by preventing the FTB from throwing back the sales of foreign
countries to California in computing sales factor in apportionment
formula.

4. The Appeal of Dresser Industries, Inc. —

In 1982, SBE considered in the Appeal of Dresser Industries, Inc.
(resser Case”) the issue of whether various sales of a California
corporation products in foreign countries through its subsidiaries
and representatives are supposed to be thrown back to California in
computing the sales factor of apportionment formula s claimed by
FTB. Dresser Industries, Inc., (resser”) was a California corporation
engaged in manu- facturing and wholesaling of high technology
products both inside and outside of California. Its foreign sales

were made some by its foreign subsidiaries, some by the sales
representatives based on commission agreements, and some by
direct sales to foreign customers. Dresser amended its tax returns
for 1968, 1969, 1970 and 1971 to claim refunds of $30,540.80 by
assigning foreign commission sales and direct sales to foreign
destination in computing sales factor for California.

FTB denied the refund claim of Dresser citing the “throw back
rule”. FTB stated that Dresser foreign sales through foreign
subsidiaries were subjected to the net income tax by the foreign
jurisdiction and therefore, the related foreign sales could not be
thrown back toCalifornia. However, with respect to the foreign
direct sales and commission sales through foreign sales
representatives, hrow back rule” should be applied to make them
California sales because Dresser did not pay income taxes related to
these sales to foreign jurisdiction under United States jurisdictional
standards. Thus, the essential issue in this appeal case was focused
on the application of throw back rule for the sales in foreign
countries.

California Revenue Section Code 25122 states that, for the purpose
of allocating and apportioning income under UDITPA, a taxpayer is
taxable in another tate” if (a) in that state it is subject to a net
income, franchise tax measured by net income, a franchise tax for
privilege of doing business, or a corporate stock tax, or (b) that state
has jurisdiction to subject the taxpayer to a net income tax
regardless of whether, in fact, the state doe or does not. To be
reminded is the fact that UDITPA defines the “state” to include not
only a state of the United States but also any foreign country,
according to Section Code 25120 (f).

In its ruling in Dresser Case, SBE stressed two important points in
the application of throw back rule. First of all, whether or not the
taxpayer business activities in the state (foreign country in this
case) are sufficient to give the state jurisdiction to tax net income
under the Constitution similar to the jurisdictional standards
applicable to a state of the Unites Stated applied in the state.
Secondly, although Section 25122 stated that a state does not have
jurisdiction to tax on income or franchise tax when a state is
prohibited by PL 86-272 from imposing a net income tax, such
prohibition should not be construed to apply to the situations when
the income to be taxed is derived from foreign commerce. SBE used
an interesting analogy to support its assertion; if a taxpayer is a
Canadian corporation that had sales representatives in California
who merely solicited orders from California customers, and the
orders were approved in Canada and filled by shipments from a
Canadian factory, PL 86-272 would not prevent California from
levying a net income tax on the taxpayer, simply because PL 86-272
does not cover foreign commerce. The fact that Section 25122 does
not authorize the application of PL 86-272 to foreign commerce
with a California destination compels, according to SBE opinion,
the same result where the stream of commerce flows to a foreign
destination to maintain the principle of uniformity. Hence, it
concluded that as long as these foreign countries have
Constitutional jurisdiction to levy income taxes on the business
activities of Dresser and its foreign subsidiaries, the foreign
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REVIEW OF CALIFORNIA ALLOCATION AND APPORTIONMENT OF

destination sales should not be thrown back to California.

This conclusion was taken by some to the effect that creation of
onstitutional nexus” prohibits the application of throw back rule by
California, although such nexus may entail income or franchise tax

liability to the foreign jurisdiction.

5. Application of “Dresser” Case for Refund Claim -

It was the fall of 1997 when a corporation K was referred to our
firm for compiling corporate financial statements. The corporation
had been engaged in exporting A/C related products to the Asian
countries including Korea. 51% of the outstanding common stocks
was owned by a Korean corporation engaged in both manufacturing
and wholesale of the similar A/C products, whereas the remaining
49% being owned by the shareholder of K. The review of the 1994,
1995 and 1996 corporation tax returns of K prepared by one of
Korean American CPA in Los Angeles revealed that 1) 1994 was
not a good year, 2) Form 1120 did not show any item for
amendment to claim refund, and 3) Form 100 showed the

following:

1995 1996
Sales $22,105,556  $15,144,749
Other receipts 71,955 46,571
Fixed assets 95,517 126,023
Wages and salaries 230,148 256,816
Calif. Franchise tax paid 82,346 22,448

Company K has not filed any combined report to FTB nor used
Schedule R to apportion business income to California using three
factors, as referred to under 3. Throw Back Rule.

Discussion with the company accounting staff revealed that export
comprised majority of Company sales.

Based on the information collected, it was almost ready-made case
to apply the case of “Dresser Industries” to claim refund of
California franchise tax by eliminating foreign-desti-nation sales
from the numerator of California sales.

In this connection, there was one concern that had to be satisfied
before proceeding to the preparation of amended franchise tax
returns; the Korean corporation owned 51% stock interest and
therefore FTB was in a position to apply the “unitary business
concept” for K and the Korean affiliated company. This meant that
the complete financial statements of the Korean corporation for
1995 and 1996 were needed to ascertain that the taxable income
apportioned and allocated to California based on the combined
taxable income of the two corporations would not create additional
tax problem to K, not to say of the intended refund claim.
Depending upon the taxable income of the Korean corporation and
the average apportionment percentage for California, you may end
up in paying additional California franchise tax despite the fact that
your intention was to get refund from FTB as long as you ignore to
take into consideration all the facts related to California unitary
business concept.

The financial statements of the Korean affiliated company were

subjected to scrutiny to see the taxable income allocated and
apportioned to California based on three factors would not generate
additional tax to K. All the indications from the analysis were for
the amendment for refund claims for both 1995 and 1996. The
actual amended tax returns for 1995 and 1996 filed to FTB did not
use the combined reports based on the unitary business concept
because the ownership control of 50% or greater is only one of the
many other factors that determine whether or not a unitary business
present. Such factors as “centralized management and purchasing”,
“financing” and “centralized advertizing” were not present between
the two company, whereas they were using almost same “trade
names” and constant “information and know-how” exchanges have
been made, according to the information obtained from both
companies.

Accordingly, Schedule R were used based on the three factors of
Co. K alone, as follows:

Total within and outside ~ Total within- Percent within

1996 California California ~ California
Total Property 126,023 126,023 100.00
Total Payroll 256,816 256,816 100.00
Total Sales 15,191,320 282,852 1.862
Total percent 201.862
Averageapportionment% 50.47%
1995

Total Property 95,517 95,517 100.00
Total Payroll 230,148 230,148 100.00
Total Sales 22,177:511 252,595  1.139
Total percent 201.139
Average apportionment % 50.285

As a result of simply reducing foreign-destination sales from the
numerator of the sale factor in the apportionment formula,
$14,908,468 and $21,924,916 in 1996 and 1995, respectively, the
average apportionment % for California amounted to 50.47% and
50,285%,generating refund claims of $9,393 and $40,636,
respectively, for 1996 and 1995.

5.1 FTB’s Denial for Refund Claims —

As was expected from the moment the amended tax returns were
filed, FTB took almost a year to deny our refund claims after
tedious bureaucratic information requests and the questions
associated with ( a ) the financial statements of both K and its
majority stockholder company in

Seoul, Korea for 1995 and 1996, ( b ) detailed schedule/summary of
actual sales by state and foreign countries for 1995 and 1996, and
(¢ ) detailed schedule/summary of 1995 and 1996 sales by place of
product origin and destinations, and whether or not any sale tax
return filed to any state where the products were purchased for

shipment overseas.
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under the Constitution similar to the jurisdictional standards
applicable to a state of the Unites Stated applied in the state.
Secondly, although Section 25122 stated that a state does not have
jurisdiction to tax on income or franchise tax when a state is
prohibited by PL 86-272 from imposing a net income tax, such
prohibition should not be construed to apply to the situations when
the income to be taxed is derived from foreign commerce. SBE used
an interesting analogy to support its assertion; if a taxpayer is a
Canadian corporation that had sales representatives in California
who merely solicited orders from California customers, and the
orders were approved in Canada and filled by shipments from a
Canadian factory, PL 86-272 would not prevent California from
levying a net income tax on the taxpayer, simply because PL 86-272
does not cover foreign commerce. The fact that Section 25122 does
not authorize the application of PL 86-272 to foreign commerce
with a California destination compels, according to SBE opinion,
the same result where the stream of commerce flows to a foreign
destination to maintain the principle of uniformity. Hence, it
concluded that as long as these foreign countries have
Constitutional jurisdiction to levy income taxes on the business
activities of Dresser and its foreign subsidiaries, the foreign
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destination sales should not be thrown back to California.

This conclusion was taken by some to the effect that creation of
onstitutional nexus” prohibits the application of throw back rule by
California, although such nexus may entail income or franchise tax
liability to the foreign jurisdiction.

5. Application of “Dresser” Case for Refund Claim -

It was the fall of 1997 when a corporation K was referred to our
firm for compiling corporate financial statements. The corporation
had been engaged in exporting A/C related products to the Asian
countries including Korea. 51% of the outstanding common stocks
was owned by a Korean corporation engaged in both manufacturing
and wholesale of the similar A/C products, whereas the remaining
49% being owned by the shareholder of K. The review of the 1994,
1995 and 1996 corporation tax returns of K prepared by one of
Korean American CPA in Los Angeles revealed that 1) 1994 was
not a good year, 2) Form 1120 did not show any item for
amendment to claim refund, and 3) Form 100 showed the

following:

1995 1996
Sales $22,105,556  $15,144,749
Other receipts 71,955 46,571
Fixed assets 95,517 126,023
Wages and salaries 230,148 256,816
Calif. Franchise tax paid 82,346 22,448

Company K has not filed any combined report to FTB nor used
Schedule R to apportion business income to California using three
factors, as referred to under 3. Throw Back Rule.

Discussion with the company accounting staff revealed that export
comprised majority of Company sales.

Based on the information collected, it was almost ready-made case
to apply the case of “Dresser Industries” to claim refund of
California franchise tax by eliminating foreign-desti-nation sales
from the numerator of California sales.

In this connection, there was one concern that had to be satisfied
before proceeding to the preparation of amended franchise tax
returns; the Korean corporation owned 51% stock interest and
therefore FTB was in a position to apply the “unitary business
concept” for K and the Korean affiliated company. This meant that
the complete financial statements of the Korean corporation for
1995 and 1996 were needed to ascertain that the taxable income
apportioned and allocated to California based on the combined
taxable income of the two corporations would not create additional
tax problem to K, not to say of the intended refund claim.
Depending upon the taxable income of the Korean corporation and
the average apportionment percentage for California, you may end
up in paying additional California franchise tax despite the fact that
your intention was to get refund from FTB as long as you ignore to
take into consideration all the facts related to California unitary
business concept.

The financial statements of the Korean affiliated company were

subjected to scrutiny to see the taxable income allocated and
apportioned to California based on three factors would not generate
additional tax to K. All the indications from the analysis were for
the amendment for refund claims for both 1995 and 1996. The
actual amended tax returns for 1995 and 1996 filed to FTB did not
use the combined reports based on the unitary business concept
because the ownership control of 50% or greater is only one of the
many other factors that determine whether or not a unitary business
present. Such factors as “centralized management and purchasing”,
“financing” and “centralized advertizing” were not present between
the two company, whereas they were using almost same “trade
names” and constant “information and know-how” exchanges have
been made, according to the information obtained from both
companies.

Accordingly, Schedule R were used based on the three factors of
Co. K alone, as follows:

Total within and oufside ~ Total within - Percent within

1996 California California  California
Total Property 126,023 126,023 100.00
Total Payroll 256,816 256,816 100.00
Total Sales 15,191,320 282,852 1.862
Total percent 201.862
Averageapportionment% 50.47%
1995

Total Property 95,517 95,517 100.00
Total Payroll 230,148 230,148 100.00
Total Sales 22,177,511 252,595  1.139
Total percent 201.139
Average apportionment % 50.285

As a result of simply reducing foreign-destination sales from the
numerator of the sale factor in the apportionment formula,
$14,908,468 and $21,924,916 in 1996 and 1995, respectively, the
average apportionment % for California amounted to 50.47% and
50,285%,generating refund claims of $9,393 and $40,636,
respectively, for 1996 and 1995.

5.1 FTB’s Denial for Refund Claims —

As was expected from the moment the amended tax returns were
filed, FTB took almost a year to deny our refund claims after
tedious bureaucratic information requests and the questions
associated with ( a ) the financial statements of both K and its
majority stockholder company in

Seoul, Korea for 1995 and 1996, (b ) detailed schedule/summary of
actual sales by state and foreign countries for 1995 and 1996, and
(¢) detailed schedule/summary of 1995 and 1996 sales by place of
product origin and destinations, and whether or not any sale tax
return filed to any state where the products were purchased for

shipment overseas.



FTB’s denial letter dated October 29, 1998 listed the following
reasons to justify their positions:

- K has an office location and employees in California and,
accordingly, K has taxable presence in California, while K does not
have any exus” or connection with other state, because no sale tax
return had been filed and K purchasing agents or salesmen were not
stationed in the states of product origins and in the foreign countries
where actual sales took place;

- K is not taxable neither in shipper states nor in the destination
state and, therefore, K is taxable in the state of California under the
“throw-back Rule”, in accordance with the Code Section
25135(a)(7)(B).

5.2 Filing of Appeal to the Board of Equalization —

- Now that the FTB formally denied our refund claims, the appeal
was filed with SBE stating ( a ) a summary of facts and events
developed between the taxpayer and FTB since the filings of
amended tax returns, ( b ) statement of facts, and ( ¢ ) the points and
cases in support of the taxpayer’s position.

- In addition to the citing of the case of Dresser Industries, Inc., 3
SBE 1003, one emphasis was stressed in the appeal that the FTB’s
request for the financial statements of the taxpayer’s majority
stockholder company in oversea was definitely made with the
purpose of imposing California unitary tax, and the FTB’s power to
exercise the jurisdiction of California unitary tax on the foreign
income is based on the “concept of constitutional nexus” between
the California taxpayer and the foreign affiliated company.

- To make our case stronger, our appeal letter included another
appeal case — the Appeal of Finnigan Corporation, 88-SBE-022, 8-
25-88, in which SBE specifically ruled that the word “taxpayer” as
used in Cal. Rev. & Tax Code Sec. 25135 (b) means “all of the
corporations within the unitary group”. According to the 1999
California Tax Handbook published by Research Institute of
America, even FTB administrative practice with respect to multi-
entity apportionment formula is changed in such a way that the
sales of goods shipped from California to other states are to be
assigned to this state under the throwback rule only when none of
the corporations within the unitary group is taxable within the

destination state.

- It took almost eight month after the appeal paper was filed with
the SBE that a letter was received, not from the Appeal Division of
SBE, but from the Legal Branch of the FTB.

One of the tax counsels of the FTB wrote the letter, asking for any
evidence to indicate that the foreign majority stockholder company
has been paying taxes to the Korean Government.

The letter also contained a clause to the effect that FTB would send
refund checks with due interests as soon as the requested evidence
is forwarded.

- Certificate of corporation tax payment issued by the local director
of the Korean Internal Revenue District was obtained from the

taxpayer’s affiliated company in Korea, and the certificate was
mailed to the tax counsel of the FTB, with our letter clearly stating
that “you requested the evidence of tax payment based on the
Appeal Case of Finnigan, 88-SBE-022(August 25, 1988); however,
we do not believe that this kind of tax payment evidence is even
necessary under the Appeal Case of the Dresser Industries, Inc., 3
SBE 1003 (June 29, 1982).Shortly after the evidence was mailed,
the long over-due refund checks were received with additional
interest payment of over $14,000.

6. Conclusion —

This article attempted to review some of the protected business
activities under Federal PL 86-272 and how the Federal law is
applied to the throw back rules under California Section Code
25122, particularly with respect to the foreign commerce of a
California corporation that established constitutional nexus with
foreign jurisdiction through it foreign subsidiary or division or
affiliated company. A couple of SBE appeal cases relevant to the
application of throwback rule to the foreign sales through the
subsidiaries was reviewed so that our CPA colleagues may equip
themselves with full-fledged understanding of the laws and cases to
advise customers under similar situations to formulate and structure
oversea constitutional nexus with an aim to minimize overall tax
liability of overseas and California.

Vist our website : www.kacpa.org

—
-
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Types of Currency Reports

1. Form 4789 Currency Transaction Report (CTR)
o= 287|% (check cashing 94 XE3H) oA
$10,000 olxto] wEE Azl WAl ®agh 19969

12,752,124710] X313, 20014 %=olli= F 13,000,00071
o] ¥31 ¥|35.

2. Form 8362 Currency Transaction Reports by
Casinos (CTRC)7hild wigkE-o] = Casino <A A
43} 199610 & 151,314710] W1,

3. Form TD F 90-22.1 Report of Foreign Bank and
Financial Accounts (FBAR)ZIQLO2A] 9=k g7 ¥
of| Ztm )= 7=te] AP $10,000 o] HEA] W1t
19961 ¢]] 149,149710] M 1%,

4. Form 8300 Report of Cash Payments Over
$10,000 Received in a Trade or Business ¥871% ©|
9]9] W= Business:= $10,000 o&to] =% AA
A Bargh 19960l 128,772710] Halg,

5. Suspicious Activity Report (SARS)

Sa= g7 oK Tl Aglo] ofle] 7k= Az
ublA] 1315 1996k10]] 56,114710] X1, 2001 =0l
= 9F130,00070] ¥aL =35,

6. Customs Form 4790 Report of International
Transportation of Currency or Monetary
Instruments (CMIR) 7H¢lo] $10,000 oe] da-&
U2 HIR] s} =te) 2 BEEA] Aol 4larst

1996$°]] 162, 38971 0] Ha1%,

Currency Banking and Retrieval System (CBRS)

1. IRS Detroit Computing Center (DCC)

E CTR 2 302 ool SAR & 10% o|ulell CBRS
of] L2} IRSE WIS Al F4%L0] il 455 A
A A7) AN E T R 10W7E HaAdh
Electronic Datat= g+-5] H¥t,

2. IRS Criminal Investigation Division

19949 H¥] 1997 714 437k oF 1,03071e] APE



CTR ©ll 2Jal] AA] E|3g. eAl| 2 ] SAfe] vl 5
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o.

Brdt A (Transactions)

1. 2219 $10,000 OJ4RS HESA]

2. o]y $10,000 oA LIERo] BESA

3. dzkE A== $10,000 o3-S HESA]

4. o)xlo] 7k= gAkel A - $10,000 oJ3k= 274 =
L o7 AHS o8

5. Business7} oPd 710179l A= Warddo] QHE

What is Cash?

L vl=t 2 €)= X 9 Coin

2. $10,000 ©]3}2] Cashier Check, Bank Draft,
Traveler Check, or Money Order

3. dle|xg} tiEA T2 58 23 Loan, 7|}

BaAz| g ug

1. YA 3-8 Bk 371 $10,000 & HS A=
| 159 ool Hargt

9. Bartrkr}e] o] 2. F24 Social Security, Employer
Identification or Taxpayer Identification Number,
Business Name & Type, Q1 4158, 4A|, 5%

3. ¥ 131=2}2] Business Name, 54, ID H$5

4, MU 4 Internal Revenue Service
Detroit Computing Center P.O, Box 32621
Detroit, MI 48232
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Zolol

Penalties
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W

=24a.
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$250,000 G218]Ak2] 73-¢- $500,000) olste] M B2
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78%-2] 713] ¥]4- (6%/yr monthly compounding)

=28716% g
3. 2= vl g=T4d g
30432+ = £41=86T19% El{

ARE 73k e oil} g2 TSRS olole k% 50
W7k 5 MgTle Sz Sk, o) ¢ W U]
17 g e 3315150 Sl oeo] Lo o]k
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| 2, Present Value® 219123 22 o]2]o] ukay

O

0'd 2+ 3 o]9] 1273k 83 HelE A 6% Discount

ghc}, 259k 2 9] 28 A73H=8] =+ true costs= 3
QA defel= omic} ($250,000 — $212,000).

Corporate Office 3580 Wilshire Bivd. #1500 Los Angeles, CA 90010 (213) 388-5550
Western Office 550 S. Western Ave. Los Angeles, CA 90020 (213) 389-5550
Downtown Office 1100 S. San Pedro St. Los Angeles, CA 90015 (213) 745-5550
Fullerton Office 4542 Beach Blvd. Buena Park, CA 90621 (714) 523-5550

La Crescenta Office 2754 Foothill Blvd. La Crescenta, CA 91214 (818) 965-3650

w0l B= thE2 254 A slgo] AAl2]Ql A &)
o] njsl £3} 2.7% FEol2h= ARdolt), niRolA 3
= AR 7P 2 ol ES w) EAQ] Y wiklo]
R 54 A dleolxgh uhid ARk sl 1 ohe
oM 7= o]l nis) 254 FA slgle Tz
A 2 AUS & ik B2 FE| ikt o= 25
Al BAR= FAIR 4~ & whE 2 all=ql 22 ARdlole),

FE XA A5Eo] v|ma] 2 x| Hoj|a= AR A o]o]o)
S AZIL) oA RHIR e 712 AdsBo] o
6%} of et A 8%= 7S wj 0|22 = = wHo)
L2t} E3H Purchase PriceZ $350,0002 224 7|
BRI oS4l & AJolS Moz ger} 171e
Flgko| vt g Fgk A Zo| 11wk AR|7| wjELo]

ok

7 AEA A F2l0) B2} FEAS olsfstA) Eat
Ak ZHUFAIOIA Qe A7} o[ 2A] S 2u|RpEL
IE ThA] S4B SalE QoA mect skt
7] T2jo] opd 4t E7l0lAe) FeiT]l S Alsist
31 = ARES A SlollA weit AR 2] Tk}
uho] Aol We =g = Zlo = Azt
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Visit us at www.saehanbank.com

TSIXISSEAHIA 1-877-108-6018

Wilshire Office 3580 Wilshire Blvd. #120 Los Angeles, CA 90010 (213) 388-5550
Rowland Heights Office 1736 S. Nogales St. R.H., CA 91748 (626) 965-3650

SBA Department 3580 Wilshire Blvd. #1500 Los Angeles, CA 90010 (213) 388-5550
International Department 550 S. Western Ave. Los Angeles, CA 90020 (213) 389-5550
Saehan Tellerbanking Service (213) 383-8200
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Z! & MetaCom

P31 97| Wil A FE Falsh=d] Held # o}
Uzl a0 it §AAR 52 AAK o= v,
siA] B}, T3 CPARRE] 2300)| 7h= AN FE
& 1S £33 gt CPAZE 2380l 214 AlEdho x4
2} e wko A7PE7kS 3 4 9131 CPAR} 2382 117
o7 ¥} Hajgl Au|AS FHT Byl ohujz} Yo
NAS oAl 23)9] AoA:= of2| CPAER
Hg] vl Datal 2382 F3k w821 AA A S
=310 2R 07 GdRolA Agsl=s S &
3)2] EDI ServerS £} WHAlECE

23Yo| M= DataZt A1 ] witel 25 AHE oA
AlAsE g glo] A48 47} 9o g2t AR =7t
2] CPAS} EDI ServerS 53lo] w231 eket oakis
& =310} o)A HelE & 4 AL T o] = R

Aupgo] slolEAld 715 e girt,

CPA2BANK

CPAg}-23Jo] shtx]o] 7 el o] W<,

CPAS} o3& A AHRALESH= 2ol

CPASH S8 AJololi= QA aLo] EAIIC

A = 2] Qo] Halsh BShks 2
1ziol] Bolole & e Yirh= 212 ek

t)E2Ql Z o7 nAo] LGRS A= 35 3]
& eajo] n|ZEoiQlE FAMIEAMFTES CPAIAl A
3HL CPAL: of2] A RE Aelste] azollA] AMuls

g AuE a2 2ol sl

| -eahol] GALE 712 1AQ] 79 njRY A gt
XA o) ulz} njY E= B7'HE AR Aging, AP Aging,
Inventory List, Financial Statement’s CPAZ} &HIR
MEe oa)o) uf AZEslok gith= Al 4 do] oy
o} E3Hod gAS 73418 ol Tax Return, Financial
Statements 11242 CPAS} -2382] Azl A LAt
2 ZA|E3 287} CPAS-S HAAHRI Fabgo=
A3 ARHES Fulstedolzhct,

CPAZ2Bank: RE 2350] gAMIAAF 5ol Z=71
2 Ujo]] Zn]=jojglo] a1o] -GALE Whatdloh= %3} &
o] CPAE CPA2Bankol|A] DataZ 12ste slid=>
o2 QeI Ealo] ooz wuAL; s34
ARA = Z23h 4 9t

BE o] A9 ALs)ol|x Beajor gARkIAo] niE A
© CPAQAIAE A Jeist e Qlo] B 2335 AE
3o 2180l QJ2i3t DataS Io)= AR 4= LS vt
olz} §A1= 7AIsK= ZA-9oll= CPA ioli= 23
o] A|&3t AME AFEol gt DataS CPA2Banko] X

3l 7RISR £UES 25k EDI Server & £3}
o] CPA2Bank® 12| @4 CPAA Al AFAIAS &
4= 9l om ¢jRro] AgPS- Halal AM-FA| =olET
CPA2Bank:= MetaComollA 7i=|$l.on Fek-2580]
A 2|22 EDI ServerZ %3114 CPA2Bank S 13+
System= ZH[SHASCE,

CPAZBanki= CPA®} £3Jo] Q)52 §1815] 3131 9
o] AP S Fofrro] 2 31A)0) ARKS: Hopslel %
7b HekA A o] BEghe: GlolF-i= Systemolck.

wheb] CPAZ2Banki= 23} CPAZL b7} Hlo] 7Y
Elo] WS B System o2 ARFUE] 2ol A &L
3} 2 gl wE oaku} CPAZ} Zlofslalof & Slolek,

CPA2Bankol] thehz2] ARgRS- MetaCom(213—383~
9597).0. = 3pH i}

CPA2Bank Architecture
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a1 HRY TR Al Qo) 220

i Iraq A4 =2 3] BlLE] A7) 41
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Greg Jeong

Lol'?ﬂ'l-lg- —?—%LI_I' ]Il'oll-l'ﬂldl (Wall Street loan vs Bank loan)

AP AR B3S deelm ik AhgR} wk o}
Yzt 2Eat U= niRzixjolt), S1A)H 0 Zstock
market I} IT 4F19] Z3jlo]] gtz u} o= wre. 2}
ol F-gatoll E2la 9l Aotk lo] Korean
Community Wellii= 32 ZA)0] =741 vEde]| §)9)
o tfE FEAHE 2038 FAPFEE 271 d=o] i},

of2izt AlHH Ukea §219 main streamelA] o]
o} 2|31 Q= 2% Wall street §12k0] 20|42 of3]
3l AR} 7|2 gte] Sofzhelo] Tjal Afta] 2w
87} 9/tt. 941 Wall street investment banking ©Jl4]
1980610l 918 54k mol il 2 shte]
gk oWl B3 CMBS (Commercial Mortgage
Backed Security) H|I2U2AE develop 3l A} xj 2o
Aozt APgo] Elo] M), S5 Merill Lynch, JP
Morgan, Goldman Sacks, Wachovia Securities,
Credit Swiss First Boston, Bear Stearns 7+& Bx}&
50| PSP vl=UA 5 st Y, o Uopr} G
Capital, GMAC %= non—banking 3]A}50| Fo|So]
31-72] ARIET} financial service Alo] 719 Ztjel
o AlE7} Eo]H7 Ao}, o2 S 23] 9t #xy
General Motorsi= €418 H31 glov} z}3]ALel
General Motors Acceptance

Corporation<> $600 Million2 73t 4=4=0]8 W31 §)
=4

o2t EFEE vhdeh LWE AHA|w o]A= WAl
3| FFARIQ| glollAle: ATz o 2 893} njy} g
kL Eok dlSE5W AzR= Investor?} $10,000,000

A2 HEAhE 273 - 54 75%R1 $7,500,000 7]
loans W& 47} 9lon 1 ¢l renovation,
partnership buyout, ¥+= property conversion -2
#J8ll P23+ 739 mezzanine financing o[k Fejo]] ]
5% - 15%2] F7} loang © Hro} AB S
repositioning SR=t]] &= It} 1990y Zof o Hx
Ab &5 50] 2% 219M3) o] A9l Wim#AtA] &t
°F8-5 7HAaL 9tk 2#u Wall street loane
property AHARHS profit center® K.7| wjiLo]
personal guaranty”} HQ¢l%= non-recourse loan©|
ok o] wWoll borrower: single purpose entity?l
= REETE o2k AglollA Ksal Bxp) olale
of] A3t - 9olli= HEqt 2R3l QL L3 credit
= A 4 ok wbdol long term prepayment
penalty?} toughgt underwritinge] THdolc}.  1aub
F 7-Fol= bank loan?i= 2] buyer7} 1%2] loan
assumption fees Wil 7]& loanS- assume 3 47} 9}
oA AgALE ThAISHA] Q=R Kt uljuljo]| = £Lz)
7} Qickar B}
A1 Wall street loani} A13212] 230 g2}o}o] zjo]
HE2 ot gt

Wall street loan Bank loan
(CMBS, Conduit)
- Loan to value 70% to 100 % Maximum 70%
- Term 10-25 yrs due / 30 yrs 10 yrs / 25 yrs
- Type Mostly fixed Mostly variable
- Index Treasury bill Prime or Libor

- Personal guaranty No Yes
- Loan maintenance Servicing company  Portfolio management

(UDO| 3uDg A UDOJ }281iS IIDM) RiRlotm B2 §BR
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5. Bankers and CPA Golf Tournamment
20004 58 252 banker®} 2 of 50%0] Pacific Palm
Resort©] courseOj XMEZ20] ZT ThwS TGS,

X g5 cPA
DI PIOIZISPIN] Fove] XP| 2PgoR

2003 1 1UE] Q71 A}
A _YtCPA

AJ2AL O A
3470 Wilshire Blvd. #1010 L.A. CA 90010

FFHCPA

AJ2A] o T (714) 739-2800

9 %3 CPA2% 0| F¥ CPA AIRA 52T

x} =M CPASL Y A= CPA ARA 3529

M M% CPA

CPAOJP| continuing education programZ H&0k=
LRt B2,

72%=0| NASD Series 7 course(40 credit hours) S
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www.hanmi.com T
Member FDIC

Olympic 323-735-3737 Vermont 213-384-4040 Downtown 213-347-6051 Garden Grove 714-537-4040 Western 213-388-2200
Wilshire 213-427-5757 Koreatown Galleria 323-730-4830 Cerritos 562-924-8001 Hacienda 626-854-1000 Gardena 310-965-9400
Irvine 949-262-2500 San Diego 858-467-4800 Torrance 310-781-1200 Trade Finance 213-427-5757 SBA 213-427-5761
Auto Loan 323-730-2896 Credit Card 323-730-4884 Residential Mortgage 213-413-4663 Investment 323-730-4886
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71873, CLU,ChFC,CPA
Vice President License# CA 0B51099
AXA Advisors
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Z/AXA ADVISORS
Buwilding Futures
3435 Wilshire Blvd., Suite 2500
Los Angeles, CA 90010
213-251-1615

GE-99-219 AXA Advisors, LLC NY,NY 10104




